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The Jewellery Council of South Africa 

 

COVERT-19 AND LABOUR ISSUES1  

1. With the advent of the Covert-19 pandemic, lockdown and general subsequent 

anticipated reduction in business activities, it may become problematic for our 

members to maintain the existing pay-roll on the same level as during the better 

times. 

2. Survival of a business operation is paramount. However, for purposes hereof it 

will be assumed that the business will not be closed or formally liquidated, but 

that it will continue its operations going forward, albeit with appropriate 

adjustments in terms of methods of operations and reduction in labour costs. 

So when the affordability of labour becomes an issue, what are the options?  

3. This memo will touch on a number of issues that may apply during lockdown 

and post lockdown.  

 

4. DURING LOCKDOWN: 

 

4.1 First and foremost, consult the employment contracts as entered into by 

and between the employer and employee. 

4.2 Often, contracts contain clauses relating to Force Majeure, which 

essentially is an event or occurrence beyond the control of either of the 

contracting parties that may suspend or even terminate a contract. 

4.3 Typical examples may be natural disasters (Act of God) or State of 

Disasters (an act of authority of Government), such as Covid-19. 

4.4 If the underlying contract of employment is silent on force majeure and 

specifically silent on pandemics and the like, one will rely on the common 

law. 

 

                                            
1 DISCLAIMER: This memorandum serves as a general guideline and does not constitute legal advice. 
Where appropriate, members are encouraged to seek independent legal counsel. 
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4.5 In common law, parties may rely on the common law principle of 

‘supervening impossibility of performance’ to suspend their obligations 

under the contract, provided that it has become objectively impossible 

for them to perform under the contract as a result of an unforeseeable 

and unavoidable event. 

4.6 In a South African context, the following considerations apply: 

4.6.1 The impossibility must occur after the conclusion of the 

contract. 

4.6.2 These events must be unavoidable and make proper 

performance of the contract impossible and must not merely 

make performance more burdensome or economically 

onerous. 

4.6.3 If performance becomes objectively or absolutely 

impossible, the contractual obligation is extinguished and 

the duty to perform and the corresponding right to claim 

performance falls away. 

4.6.4 Objective impossibility includes instances of actual physical 

impossibility and also where performance remains 

physically possible but cannot reasonably be expected to be 

performed. 

4.6.5 Both parties’ obligation to perform the contract will be 

extinguished. 

4.6.6 If the event causing the impossibility was foreseen or 

foreseeable and could have been avoided, then the parties 

cannot rely on this doctrine to not perform their obligations. 

4.6.7 Once the force majeure event has come to an end and 

performance has become possible again, the contract will 

continue. 

4.6.8 The parties will have the option to terminate the contract if 

the interruption is likely to endure for an unreasonably long 

time. The question of what is an unreasonably long period of 

time is one of fact.  
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In the event of the contract being terminated due to the force 

majeure clause, certain financial obligations can still be 

applicable at a reduced rate.  

4.7 In the context of labour relations, termination will probably be in the form 

of retrenchment of one or more employees. 

4.8 In a previous email, the JCSA has provided some links to relief that may 

become available for small business.  

4.9 It is recommended that in the event of reliance on the force majeure 

doctrine in the context of labour and remuneration (i.e. no work / no pay 

or no work / reduced pay) that this is communicated to staff at the 

soonest possible opportunity. In the event of a dispute, one will follow 

steps set out in the Labour Relations Act (LRA).2 

 

4.10 PAYMENT DURING LOCKDOWN:  

4.10.1 employees designated as ‘essential staff’ in essential 

businesses, who would continue to work and should 

continue to be paid;  

4.10.2 employees who are not in essential businesses but who can 

work remotely, and who would accordingly continue to be 

paid; and 

4.10.3 employees who are not in essential businesses and who 

cannot work remotely, would probably not be entitled to 

enforce payment. 

4.11 Employers are encouraged to make use of the COVID-19 Temporary 

Employer / Employee Relief Scheme (C19-TERS) as set out in the JCSA 

email sent out recently.  

 

5. POST LOCKDOWN 

5.1 TEMPORARY LAY-OFFS 

5.1.1 In certain instances, the employer may wish to consider unpaid 

absence, or temporary lay-offs.  

                                            
2 Act 66 of 1995 (LRA) 
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In these circumstances, the employment relationship remains 

in place, but the employee is not required or permitted to attend 

at work and is not entitled to be paid. The first thing to consider 

here is whether or not there are any applicable collective or 

industry arrangements regulating the issue. 

5.1.2 In particular, parties to some bargaining councils (like the Metal 

and Engineering Industry Bargaining Council) have concluded 

collective agreements that permit employers to lay-off staff or 

initiate short-time measures where unforeseen circumstances 

halt production. It may also be that the individual employment 

contracts of the employees contain appropriate provisions that 

would entitle the employer to suspend the contract due to 

unforeseen circumstances and not to pay the employee. 

5.1.3 In the absence of any written agreement dealing with these 

issues, it could potentially be done under the umbrella of a 

retrenchment consultation process in terms of section 

189/189A of the LRA.  

 

5.2 CHANGING TERMS AND CONDITIONS OF EMPLOYMENT 

5.2.1 Employers may wish to consider amending the employment 

agreement to allow for, for instance a reduction in work hours 

and a reduction in pay (Short –time-work) or even Demotions 

of Employees. 

5.2.2 Where employees do not agree to the proposals, they may face 

a lockout in terms of the LRA. 

5.2.3 In essence, these terms must be negotiated and recorded in 

writing. 

5.2.4 The CCMA can assist if need be after the CCMA has issued a 

certificate of non-resolution. 

5.2.5 The general rule is that changes to terms and conditions of 

employment may not be effected unilaterally and employees’ 

consent is required.  
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The risk in the case of unilateral implementation is that the 

employees may continue to tender their services on their 

agreed terms and sue the employer for specific performance. 

 

5.2.5.1 SHORT TIME WORK AS AN ALTERNATIVE TO 

RETRENCHMENT 

5.2.5.1.1 According to the Commission for 

Conciliation, Mediation and Arbitration 

(“the CCMA”), “short time work means a 

temporary reduction in the number of 

ordinary hours of work. 

5.2.5.1.2 Short time work is imposed as a 

temporary measure for a temporary 

period where there is only limited amount 

of work for an Employee to do for their 

Employer. This is evident in the mass 

drop in customers in the hospitality, 

restaurant, tourism, retail and other 

industries which have as a result of the 

COVID-19 pandemic been hit hard from 

a financial standpoint and cannot afford 

to pay their full staff complement their full 

time salaries as per the norm prior to 

COVID-19. Accordingly, the Employee 

will be working far less hours in a day, or 

week or month for the Employer; 

5.2.5.1.3 Short time work is an alternative to 

retrenchment, providing the Employee 

with the opportunity to still earn an 

income during the period the COVID-19 

pandemic exists; 
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5.2.5.1.4 The Employee understands that he or 

she is still an Employee of the Employer 

and all the normal contractual obligations 

and rights of the contract of employment 

between the Employer and Employee still 

apply, save for the implementation of 

short time work which has been agreed 

upon. 

5.2.5.1.5 It is suggested that the same standard 

criteria for selection of affected 

employees for retrenchment is applied. 

For example, LAST IN FIRST OUT 

(LIFO) amongst other methods. 

 

5.2.5.2 DEMOTION AS AN ALTERNATIVE TO 

RETRENCHMENT 

5.2.5.2.1 Demotion can occur in the following 

manner: 

 The employee’s pay and/or 

responsibilities having been 

reduced. 

 The employee’s subordinates – 

have been taken away. 

 The employee is now required to 

report to someone who used to 

report to him/her. 

 An employee acting temporarily in 

one position – has been transferred 

back to his/her old position. 
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5.2.5.2.2 Failure to take labour law considerations 

into account and falling foul of 

substantive as well as procedural 

requirements may result in the 

reinstatement of an employee to a 

previous position.  

5.2.5.2.3 Agreements in relation to variation of 

employment terms MUST BE REDUCED 

TO WRITING and signed by the affected 

parties. 

 

5.2.5.3 RETRENCHMENTS (LESS THAN 50 EMPLOYEES3 

Retrenchment is the process by which staff is reduced 

to cull redundant employees and reduce the wage bill. 

The Labour Relations Act 1, permits employers to 

dismiss employees for operational requirements. The 

Requirements are: 

5.2.5.3.1 Retrenchments must be substantively 

and procedurally fair and this can ONLY 

be achieved through consultation 

between employers and employees. 

5.2.5.3.2 Consultations must commence AS 

SOON AS the Employer contemplates 

Retrenchment. 

5.2.5.3.3 Consultations must take place with any 

person whom the employer is required 

to consult in terms of a collective 

agreement. If there is no collective 

agreement, meetings should be held 

individually with all Employees that 

could be affected by the retrenchment.  

 

                                            
3 In terms of Section 189 of the LRA 
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If the employee is a member of the 

union, the union must also be 

consulted.4 

5.2.5.3.4 Consulting parties must attempt to 

reach consensus on the following 

matters5: 

 Avoiding dismissals 

 Minimise dismissals 

 Adjust timing of dismissals 

 Mitigate effects of dismissals 

 Method of selection (i.e. LIFO etc.) 

 Severance pay. 

5.2.5.3.5 Notification of Retrenchment is required 

and should deal with the following 

issues:6 

 Reasons for retrenchment; 

 Alternatives considered and why 

they were rejected; 

 Number of Employees likely to be 

affected; 

 Proposed method of Selection; 

 Severance pay; 

 Assistance that the employer will 

offer (such as time off to interview 

alternative employees) 

 Possibility of future employment; 

 Offer opportunity for feedback and 

to make representations. 

                                            
4 Section 189(1) of the LRA 
5 Section 189(2) of the LRA 
6 Section 189(3) of the LRA 
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5.2.5.3.6 NOTICE OF TERMINATION should be 

given to employees who are to be 

retrenched following consultation. 

5.2.5.3.7 PAYMENT following retrenchment:-  

 Severance pay ( minimum equal to 

one week’s remuneration for each 

completed year of service 

together); 

 Outstanding Leave Pay; 

 Notice Pay. 

 

5.2.5.4 REMUNERATION MODELS 

5.2.5.4.1 Consider alternative models, such as 

(reduced) basic plus supplementary 

remuneration based on overall financial 

performance; 

5.2.5.4.2 Profit Share arrangements (especially 

to retain talented staff that cannot 

currently be paid their usual 

remuneration) and to ensure their 

loyalty during turbulent trading 

conditions. 

6 CONCLUSION 

 

6.1 We find ourselves in trying times and when it comes to the survival of 

our business operations, we will be required to think smartly and work 

together to find solutions that are the least impactful on our operations 

and of course, the lives and income earning capacity of our staff.  

 

6.2 It may well mean that many of us, employers included, may have to get 

by on reduced take-home-remuneration. 
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6.3 The subject of employment is a vast area of law. It is not possible to deal 

with each possible contingency in a document of this nature and our 

members are urged to seek assistance from qualified and competent 

advisors for guidance and to come up with entity specific bespoke 

sustainable solutions. 

 

6.4 We have enclosed a few CCMA items of an informative nature for your 

ease of reference. 

 

 


