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WITHOUT PREJUDICE:								20 May 2020

To: 		Landlord Name
		Landlord Address
		Contact Person
		E-Mail Address of Contact Person	

Re:		Tenant Name
		Tenant Location in Centre (shop number or office number)
		Name of Owner or Lease Signatory
		E-Mail address of Owner (Lease Signatory)	
To: 	MOWANA Properties
	150 Rivonia Road Office Park
	Sandton, 2196
	Palesa Chaphi
	PalesaC@mowanaproperties.co.za	


RE:	The Jewellery Council 
	Heritage 1 & Heritage 1A

	Lorna llyoyd
	lornal@jewellery.org.za	

Re:	Requests from your Tenants for AID and RELIEF during the South African Covid-19 
Lockdown.

Dear Sirs,

This letter is written to you by SAITA, in-association with the Jewellery Council of South Africa, on behalf of your Tenant (our Member). It is sent in good-faith and with a genuine request for SAITA and the Jewellery Council and yourselves to mutually do everything we can to avoid having to resort to legal means to resolve a matter which has resulted from causes beyond the control of either yourself as the Landlord or our Member as your Tenant. 

These are extremely trying times for Tenants, whose entire business has been locked down, where there is no recourse to any source of income, and where uncertainty abounds as to when the Retail, Healthcare Personal Care or the Restaurant and Hospitality Sectors may be permitted to fully trade again. 

The majority of our Members have by now exhausted their Capital reserves, maximised their credit facilities with their banks and done everything they can to soften the impact of this lockdown on their valued Employee’s and Suppliers of whom their Landlords are valued Suppliers whom they consider to be partners with them in their venture at your Centre.

Their focus is certainly to try and ride the lockdown out so that they are able to work their way back to trading on a full-time basis as speedily as possible. Their concern is that irrespective of when the Lockdown is finally lifted, the damage done will be immeasurable and some anticipate permanently damaging to their businesses. This is not only in-terms of their retention of valued staff and their access to required product and supplies, but importantly the faith and confidence of their customer base, which will have been dealt such a heavy blow that custom will be slow to return to the centre and possibly never return to the frequency and scale that it was at, up until December 20192020. 

1. INTRODUCTION:

“SAITA” is the Southern African Independent Tenants Association 
(NPC Registration is pending approval by the CIPC). 

SAITA has been created in-terms of Section 18 of our Constitution, which guarantee’s South African Citizens the right to AFFILIATE or NOT TO AFFILIATE as we so desire. It is underpinned by South Africa’s status as a signatory to the ILO Convention where we have ratified both Conventions 87 and 98.    

As you are aware, the Minister of Trade and Industries recently announced a “Block Release” for the Property Sector permitting a wider range of affiliation and engagement between parties who ordinarily could be accused of Collusion and Anti-Competitive behaviour. It was for this reason that your three Property Ownership Associations, namely SAPOA, the SACSC and the SAREITZ Association, were able to come together to form PIG – That Property Industry Group. It is this PIG Group which issued the most recent release to its Members recommending a series of “Retail Tenant Assistance Relief Measures”.

2. OUR REQUEST TO YOU:

As you are aware Non-Essential Tenants remain in total Lockdown. 

As such:

· They have either fully or partially ceased trading for the period of the lockdown.
· Some or all of their Employees have been “Temporarily Laid Off “ due to the Lockdown.
· Being shut, these Tenants are totally bereft of any income and are either (where they are able to) settling their Preferential Creditor obligations to their Employees, suppliers and yourselves as Landlords, from cash reserves or the personal funds of the Shareholders and Investors in their business.
· The majority of our Members do not have further access to Bank Loans or other Credit Facilities and despite having applied, at the time of making this appeal to you, have not been successful in their applications for Government and Private Sector assistance where advertised as available.  
  
a. Non-Rental Payments: Our Members are in full acknowledgement that, for the period of the Lockdown, on a month-by-month basis, the following should be paid by each Tenant to you in-terms of the existing Lease Agreement where they have been specified as line-item charges on monthly Rent Invoices previously received from you:

· Rates
· Taxes
· Municipal Services: Including Electricity, Water and Sewerage

There is however general disagreement amongst our Members that during the time of Lockdown when they are prevented from trading at all from your Centre, they should be required to have to pay ongoing Common Area Costs. They maintain that these costs should be born by Essential Service Tenants who are using the Centre in some way or another to continue to trade, and therefore who are creating the ongoing demand on these Common Areas which otherwise would be shut down and mothballed along with the properties of the balance of Tenants in lockdown. 

We are therefore requesting that all Common Area costs should be excluded from this agreement pertaining to April and beyond until lockdown has been lifted. 

i. It should be noted that these payments are tendered to you, subject to the balance of this request to you being accepted and agreed to. Should you reject the basis of this proposal then this offer of part-payment will automatically be withdrawn. 

ii. Please take note that SAITA and the Jewellery Council will require a monthly report from yourselves, the Landlord of our Members, describing what efforts you have undertaken to enter into an agreement with the Municipality for Payment Holidays and Deferred Payment terms for the charges which relate to Municipal Services, which you are on-charging to our Members. We are informed that the majority of Municipalities have a mandate to provide such terms to their Rate Payers and especially those which are Commercial Rate Payers. 

iii. SAITA and the Jewellery Council reserves the right to pursue against any Landlord who obtains relaxed terms of payments and payment discounts from the Municipality, but does not transfer these benefits on to our Members who are making payments for these services up-front, in good faith. We are certain that as a law-abiding business owner you would agree that such action would be criminal?  

iv. In tendering the above we also request that you acknowledge the fact that our Members, your Tenants may simply not have the funds available to pay you at this time until the lockdown is lifted and they are trading once more, despite acknowledging their contractual obligation to do so, subject to the above. 

v. We ask you to consider, on a case-by-case basis, our Members application to you for Deferment of these charges, should their current Cash Flow, or lack of such, not allow them to make these payments to you. 

b. The Marketing and Parking Levies: On-behalf of our Members, SAITA and the Jewellery Council disputes the need to either pay the Marketing Levy, or any Parking Levies which may be applied by yourselves. 

i. It is SAITA’s our contention that there is no value to be derived from paying a Marketing Levy during the Lockdown period and that should there be a need to engage in Marketing Activities, those costs should be absorbed within the operational budget of the Property Business. 

ii. In simple terms, as the client of the Property Owner, our Member has entered into a Lease for the rental of a unit in a property that has acceptable footfall, is properly maintained and is attractive to destination clients and passing trade within the complex. Rentals received should more than compensate for creating such a framework, which then becomes attractive to Tenants to invest a large proportion of resources into, to set up shop. 

As for any Parking charges, it goes without saying that our Members refuse to pay any Parking fees for parking spaces that are not able to be used. Any other agreement would amount to unjust enrichment at the expense of our Members.  

c. Rental Payments:  As the businesses of our Members are closed due to the Lockdown, there is no benefit to be derived from occupation, based on the clauses and terms contained in the original Lease entered into with yourself as the Landlord. 

The benefit of the Lease, is simply not there to be derived. 

Our Members, your Tenants are not in any position to earn income and consequently to pay a percentage of that income in-lieu of Rent to yourselves. 

This is the reality of the current situation. 

We accept that it was never envisaged by yourselves that you would end up asking for payment in any unjust way, or that you were attempting to enrich yourself unjustly or undeservedly. 

This situation has not been caused by the actions or omissions of either party to the contract of Lease, but unfortunately has resulted in circumstances which have made Trading an impossibility, prevented Turnover being made, and therefore any Income being derived by our Members. 

The Lockdown has made the operational realities of the Lease impossible to realise. The Landlord is not able to deliver on obligations detailed in the Lease and neither is the Tenant.

i. SAITA and the Jewellery Council is however, as an Ex-Gratia token of respect and understanding, encouraging our Members to offer 10% of the current monthly Rental Charge (Termed COMMERCIAL RENTAL in the Lease agreement) in good-faith in acknowledgement that while our Members are severely impacted on by this Lockdown, so are you, the Property Owners. 

ii. To be clear we are respectfully requesting that you grants our Members a 90% Discount due to this catastrophic set of conditions under which they are forced to cease trading. A discount which is not a Deferment and requires no corresponding commitment to make-good, from our Members. 


iii. At the same time we reject the notion presented by many Landlords in their initial offers to some of our Members, where Relief has been offered, that the Tenant is bound to at least pay Storage Fee’s during the lockdown. No Tenant ever envisaged the need or the contractual obligation to pay “Storage Fee’s” instead of being able to trade fully in the premises. None of the Leases signed by any of our Members expressly state that in the instance where the Tenant is not for any reason able to trade from the premises, Storage Fee’s will be charged until such time that trading can resume. 

iv. In tendering the above we also request that you acknowledge the fact that our Members, your Tenants may simply not have the funds available to pay you at this time until the lockdown is lifted and they are trading once more, despite acknowledging their contractual obligation to do so, subject to a.i. above. 

We ask you to consider, on a case-by-case basis, our Members application to you for Deferment of these charges, should their current Cash Flow, or lack of such, not allow them to make these payments to you. 

d. Recovery after the Lockdown is lifted: If Lockdown is lifted at the end of April, SAITA and the Jewellery Council maintains that it will take a minimum of 12 months for our Members to fully recover and build their businesses back to where they were in January of 2020. (This point is made with reference to the document entitled “The Risk Adjusted Strategy for Economic Activity” which has been issued from the President’s Office and categorises Restaurants and Personal Care Services as a Level 5 Risk. (We will be pleased to make this research available to you on-request).

i. For this reason, we are requesting that our Members be permitted pay a percentage of Turnover to you for 6 (six) months after Lockdown is lifted. 

A “percentage of turnover” formula permits the recovery of our Members businesses, to be aligned with the recovery of the Economy as a whole. This is a risk-based formula which provides your Tenants with the certainty that their commitment to you, the landlord is commensurate with the successful re-establishment of your centre and their business. 

ii. This offer is made for a shortened period of 6(six) months, despite our Members anticipating that the recovery period could last up to 12 months. 

iii. In-relation to these 6(six) months of trading, once Lockdown is lifted, our Member wishes to offer to pay 7% of Turnover for each of those 6(six) month’s. 

iv. Thereafter in month 7 (seven) after the suspension of the Lockdown, our Member would seek an opportunity to negotiate reverting back to the existing Lease Agreement which ordinarily applies.

v. For each month that Lockdown is extended beyond 1 May 2020, we request that this Recovery Period should be pushed out by an equal amount of time, and therefore that the extended period of Lockdown be treated in an identical way to that of April. 

e. Landlords Recovery: As your Tenants, our Members recognise and acknowledge your own financial exposure during this state of Lockdown. We therefore in good faith tender the following : 

i. That for every month of Lockdown and the recovery period of six months we calculate thereafter, our Members will agree to extend the existing Lease for the identical period. 

ii. Thus with a two month Lockdown, and six months thereafter of staggered rental payments, those eight months would consequently be added on to the existing Lease which our Members operate under. This assures you, The Landlord that our Members are committed to regularising their Trading Patterns and to working with you in re-establishing the presence of your Centre within the customer/client community traditionally serviced. 

iii. We would however not accept any upwards increment or escalation which ordinarily would apply to a Lease Extension, for the period of such an extra-ordinary extension.




f. A Cessation of Prosecution: Your existing Lease Agreement requires a written waiver of your right, the landlord’s rights, to prosecute for non-performance, as leases have a non-waiver clause which allows the landlord to pursue legal action at any later point unless there is a written waiver of such rights.

i. For this packaged offer to be accepted, we require formal acknowledgement from you, the Landlord, that you will not pursue any form of prosecution or suit against our Members for any performance outside of this agreement in-terms of clauses applicable in the pre-existing Lease Agreement. 


ii. This includes no application for Summary Judgement, no application for Attachment Orders, no locking and shuttering exercise, no blacklisting and that you will not withhold the opportunity from any of our Members to extend the existing Lease Agreement in-terms of clauses contained therein as a result of their non-performance during the period of the Lockdown or the Recovery Phase. 

g. A Cessation of the introduction of any program designed to assist the Landlord in recovering Rentals from our Tenants unfairly: It has come to the attention of SAITA that some Landlords are implementing a Voucher System whereby, funded by the Marketing Levy paid to-date by our Members, Landlords will sell Vouchers to existing customers and clients, where it is proposed by those Landlords that they will retain the revenue generated from services performed by our Members after Lockdown, for the purpose of setoff against Rentals accumulated during Lockdown. 

i. As part of this Package Offer, SAITA and the Jewellery Council demands that those Landlords immediately desist with such actions failing which SAITA shall report those Landlords to the authorities. 

ii. SAITA We views such action in the same light as price fixing and price hiking.  

h. Lease Renewals: In the instance where a SAITA Member has a lease with yourselves which is up for renewal, we request that the entire renewal process is staid until after the quid-pro-quo extension process detailed above, in “f” (Landlords Recovery) is complete. 

i. The Package: For any agreement discussed, with SAITA to be acceptable to our Members, your Tenants, we will need to agree that this is a Package Proposal and that we cannot permit any cherry-picking to take place. 

j. Special Considerations:

i. Turnover losses in March. As the Lockdown was preceded with a significantly long period of public consternation and disruption, justifying as a result the Lockdown itself, the month ending in the Lockdown was significantly disruptive for our Members. We have determined that on-average our Members experienced a 70% reduction in income during the month of March, compared to the average of the previous 3 months and to the same month in the year preceding. We humbly request that in your response to this appeal you consider in-good-faith granting a credit to our Members of 60% of the Rent Charge for that month, in-recognition of the impact the COVID-19 situation had on our Members trading pattern for the month. We are certain that this problem has to be reflected in your own recordings of footfall and turnover amongst establishments in the centre for the month.   

ii. We humbly request in-addition that for the period of the RECOVERY after Lockdown is lifted, that you permit our Members to implement a single-shift-trading day until volumes and turnover have recovered to expected levels. It is highly unlikely that our Members will not want to return to the traditional working hours they have upheld to-date. However until the time that demand reflects that need the costs and expenses incurred in complying with your expected hours of operation are unjustified. 





We want to reiterate that we do not hold you accountable for the situation which you and our Members find yourselves in and for that reason we assume that you are both committed to wanting the same thing, namely a working relationship to address this crisis and a commitment to work jointly to preserve the prominence and dignity of the centre as a whole.  We look forward to a healthy engagement with yourselves in an attempt to resolve these issues and thereby ensure that rebuilding the Centre is in the best interest of yourselves as the Landlords and SAITA our Members, who are your Tenants.

Regards

Dr Ivor Blumenthal
CEO: SAITA

Lorna Lloyd
CEO: The Jewellery Council of SA
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